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Introduction 

Structuring and drafting the acquisition agreement requires both a thorough 

understanding of the deal as a whole and meticulous crafting of the specific provisions of the 

purchase agreement.  The deal lawyer should always bear in mind that the intricate provisions of 

the agreement are important only to the extent that they improve the client’s chances of 

achieving its overall objectives in the transaction.  In the midst of negotiating over materiality 

qualifiers and indemnity caps, it is easy to get caught up in trying to win the point in contention 

even though it may make little or no difference in the scope of the deal as a whole.  This paper 

considers the relationships between and among the various elements of the purchase agreement 

with an emphasis on thinking of the individual elements in the context of the entire transaction. 

The Structure of the Deal 

Before drafting a purchase agreement for the sale of a closely held business, the parties 

must make a number of structural decisions.  The transaction can take the form of a stock sale, an 

asset sale, or a merger.  If Seller is willing to take stock instead of (or along with) cash for the 

purchase price, the transaction can be structured as a tax-free reorganization.  Even if the 

purchase price is to be paid in cash, taxation can be deferred through the use of promissory notes, 

earnouts, and other mechanisms that result in a delayed payment.  Post-closing issues are 

important to consider as well.  Will the owners receive employment agreements from Buyer?  

Will the owners be retained on consulting agreements?  Will Seller’s real estate and intellectual 

property be sold or leased or licensed to Buyer?  Decisions on all of these points will shape the 

form of purchase agreement and other transaction documents that ultimately describe the deal. 

Asset Sale, Stock Sale, or Merger? 

In general, Buyers prefer to buy assets while Sellers prefer to sell stock.  When Buyer 

purchases Seller’s assets, the associated liabilities can usually be left behind.  If Seller is later 

sued for a product liability, employment discrimination, or anything else related to the conduct of 

the business before the asset sale, the claim typically must be made against the selling entity 

instead of Buyer.  Pursuant to Comstock v. Great Lakes Distributing Co., 496 P.2d 1308, 1311 
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(Kan. 1972), Kansas courts will sustain a claim against a successor in four circumstances: “(1) 

where the purchaser expressly or impliedly agrees to assume such debts; (2) where the 

transaction amounts to a consolidation or merger of the corporation; (3) where the purchasing 

corporation is merely a continuation of the selling corporation; and (4) where the transaction is 

entered into fraudulently in order to escape liability for such debts” (citing 15 Fletcher Cyc. 

Corp. (Perm. Ed.) Section 7122 at 187).  An asset sale conducted at arm’s length for reasonable 

consideration will typically insulate a Buyer that is not affiliated with the Seller from claims for 

successor liability. 

Buyers also prefer to purchase assets for tax reasons.  When Buyer buys stock, the cost 

basis of the assets inside the acquired corporation remains unchanged; the purchase price 

becomes the cost basis for the acquired corporation’s stock.  When Buyer buys assets, the assets 

take on a new cost basis equal to the purchase price.  The higher basis allows Buyer to take 

larger depreciation deductions and to reduce the tax impact of a later asset sale. 

Sellers, conversely, prefer to sell stock.  From a liability perspective, selling stock allows 

Seller to put Buyer and the acquired corporation on the hook for any later claims for pre-sale 

actions.  Of course, Buyer can mitigate this risk by requiring Seller to indemnify Buyer against 

post-closing claims for pre-closing liabilities.   

If the acquired company is a C corporation or an S corporation with built-in gains, Seller 

has a high tax incentive to sell stock.  Since the abolition of the General Utilities doctrine, the 

Internal Revenue Code (the “IRC”) has treated an asset sale or distribution by a corporation as a 

sale of the assets for fair value followed by a distribution of the resulting cash.  Although S 

corporations are taxed in many ways like partnerships, which have the ability to distribute non-

cash assets to partners without triggering gain on the distribution, an S corporation with built-in 

gain is subject to the same tax treatment on a distribution of assets as a C corporation.  When a 

corporation sells or distributes its assets under these rules, the entity is taxed on the sale (or 

deemed sale).  Then, when the cash (or deemed cash) is distributed to its shareholders, a second 

layer of tax is imposed on the distribution.  Selling stock avoids this double taxation result; the 

shareholders are taxed only once, on the gain from the sale of stock.  If the acquired company is 

an S corporation without built-in gains or an LLC taxed as a partnership, double taxation is not a 
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concern, but Seller will still be taxed at ordinary income rates, not capital gains rates, on any “hot 

assets” sold in the transaction.  Appreciated inventory and receivables are considered “hot 

assets” that cannot be sold at capital gains rates because, if they were sold in the ordinary course, 

the sale would have resulted in ordinary income. 

The preceding discussion shows one significant advantage LLCs have over S 

corporations.  When an owner sells an LLC, the tax disparity between stock (or LLC interest) 

and asset sales disappears.  This is just one example of the flexibility advantage of an LLC over 

an S corporation. 

A merger may be taxed like either an asset sale or a stock sale but functions, for liability 

purposes, more like a stock sale.  When two entities are merged, the survivor takes over the 

assets and liabilities of the two original entities.  A taxable forward merger, in which Buyer pays 

cash to Seller’s shareholders and the acquired corporation is merged directly into Buyer, is taxed 

like an asset sale.  A taxable reverse merger, in which Buyer pays cash to Seller’s shareholders 

and Buyer’s subsidiary merges into the acquired corporation with the acquired corporation as the 

survivor, is taxed like a stock sale. 

One obvious advantage that mergers and stock sales have over asset sales is the absence 

of a transfer of assets.  If the acquired corporation owns titled vehicles and land, an asset sale 

requires each of these assets to be retitled at closing.  A stock sale does not give rise to any 

change in the titled holder of the acquired corporation’s assets, so the time-consuming title work 

and recording process are not part of the transaction.  Similarly, many contracts have notice or 

default provisions that are triggered by an attempted assignment; fewer contracts’ notice and 

default provisions are triggered by a mere change in ownership of a party to the contract.  

Nevertheless, this is an important due diligence point to check in any transaction. 

In some circumstances, it may make sense for Seller to consider redeeming the stock of 

one or more shareholders before or after the transaction proper.  For example, if a corporation is 

mostly family-owned but has some management or outside shareholders and a portion of the 

purchase price in an asset sale is deferred subject to contingencies, the family shareholders might 

offer to buy the non-family shareholders’ stock immediately after closing.  Doing so gives the 

outside shareholders the ability to negotiate for a fixed purchase price while allowing the family 
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shareholders to participate in the long-term transactional risk and upside without the interference 

of minority shareholders.  A similar scenario might arise when the selling corporation retains real 

estate or intellectual property rights after selling the bulk of the business assets.  In those 

circumstances, non-family shareholders may prefer to cash out immediately following closing 

instead of waiting for what may be many years before the controlling family decides to dispose 

of the remaining assets. 

Tax-Free Reorganization 

If Seller is willing to take Buyer stock as the primary consideration for the sale and the 

parties comply with other detailed rules, a transaction can be accomplished as a tax-free 

reorganization under Section 368 of the IRC.  A reorganization can be an exchange of stock for 

stock or of stock for assets.  The effect on Seller is to defer tax on the transaction until Seller 

ultimately disposes of the stock; provided, however, that Seller will be taxed to the extent of any 

“boot” received in the transaction.  Boot, for this purpose, means cash, promissory notes, and the 

assumption of liabilities. 

Reorganizations come in several different flavors.  In a C reorganization, Buyer acquires 

“substantially all” of Seller’s assets in exchange for voting stock of Buyer.  In the related 

“subsidiary C” reorganization, a first-tier subsidiary of Buyer acquires substantially all of 

Seller’s assets in exchange for voting stock of Buyer.  Following a C reorganization, Seller must 

distribute all of its assets in liquidation to its shareholders. 

There are three main types of B reorganizations.  In a normal B reorganization, Buyer 

acquires at least 80% of Seller’s stock in exchange for Buyer voting stock.  In a subsidiary B 

reorganization, Buyer’s subsidiary acquires at least 80% of Seller’s stock for Buyer voting stock.  

In a forced B reorganization, Buyer organizes a transitory subsidiary that is merged into Seller, 

with Seller’s shareholders receiving Buyer voting stock. 

An A reorganization involves a merger of Seller and Buyer or a subsidiary of Buyer.  A 

normal A reorganization is simply a merger between Seller and Buyer, with Seller’s shareholders 

receiving Buyer stock (voting or non-voting), or stock and boot.  The rules do not require Buyer 

to acquire “substantially all” of Seller’s assets, so pre-closing transactions that are forbidden in 
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the C reorganization case are permissible.  In a forward subsidiary merger, Seller merges into a 

subsidiary of Buyer, with Seller’s shareholders receiving stock of Buyer, or stock and boot.  The 

forward subsidiary merger does require the subsidiary to acquire “substantially all” of Seller’s 

assets.  In a reverse subsidiary merger, the subsidiary of Buyer merges into Seller, with Seller’s 

shareholders receiving voting stock of Buyer in exchange for sufficient stock of Seller to give 

Buyer control of Seller.  Seller must end up with “substantially all” of its pre-closing assets and 

all of Buyer’s subsidiary’s assets. 

In addition to these structural requirements, tax-free reorganizations must satisfy the 

business purpose, continuity of shareholder interest, and continuity of business enterprise tests.  

The transaction must have a real, substantial purpose that is relevant to the corporations 

participating in the transaction, not just to their shareholders.  The continuity of shareholder 

interest requires Seller’s shareholders to receive at least 40% of the consideration for their Seller 

stock in the form of equity (i.e., common or preferred (non-callable for at least five years) stock) 

in Buyer.  Although case law in effect from the 1930s through 1998 required Seller’s 

shareholders to retain their Buyer shares for two to five years to preserve continuity, the Treasury 

Regulations (Section 1.368-1(e)) have dropped this requirement, except with respect to 

purchases by Buyer and its related parties in connection with the reorganization.  The continuity 

of business enterprise test requires Buyer to continue to operate the original business, or use a 

significant portion of its assets, following closing. 

Deferred Purchase Price Options 

Seller can defer the tax effects of a sale to years later than the year of closing by using 

various mechanisms to defer payment of all or a portion of the purchase price.  The risk to Seller, 

of course, is the possibility of a payment default. 

Under IRC Section 453, an installment sale is any sale of property in which at least one 

payment is received after the close of the tax year in which the sale occurs.  If the parties engage 

in an installment sale, Buyer’s tax on the gain from the sale is spread over the years in which the 

payments are made.  A typical installment sale would be an asset sale in which part of the 

purchase price is paid over a period of years pursuant to a promissory note.  Installment 

treatment does not apply to sales of inventories of personal property. 
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The parties need to consider the imputed interest rules in any installment sale.  If the 

interest rate charged on the deferred portion of the purchase price is below the applicable federal 

rate posted periodically by the IRS, interest will be imputed on the transaction.  In some cases, 

the parties try to set up installment sales that do not call for a promissory note or any interest.  

This is a dangerous way to proceed as the Internal Revenue Service can often recharacterize the 

transaction under the imputed interest rates. 

Another arrangement that can result in a deferral of taxable purchase price payments is 

the use of an earnout.  The term “earnout” refers to any agreement that provides for contingent 

purchase price payments based on the performance of the transferred business after closing.  For 

example, Buyer may agree to pay $1 million at closing and an amount ranging from $50,000 to 

$500,000 per year for the first three years following closing, depending on the EBITDA of the 

acquired business.  This type of payment is not subject to tax until the amount is fixed and Seller 

is entitled to receive it; thus, an earnout defers tax on the contingent payments.  Of course, 

Sellers are generally wary of earnouts because they put the purchase price at risk under Buyer’s 

management.  As discussed in more detail below, careful drafting is required for any earnout. 

Post-Closing Arrangements 

Following closing, the owners of Seller may have any of several types of continuing roles 

with Buyer.  In some cases, Buyer may be interested in retaining the owners as full-time 

employees.  For instance, if Buyer is a private equity firm or intends to operate Seller as a free-

standing subsidiary, the owners may be retained as officers.  In this sort of situation, the parties 

should enter into written employment agreements that specify the term of employment, salary, 

bonus opportunities, and severance provisions. 

Even if full-time employment is not contemplated, owners are often given consulting 

agreements.  These agreements typically provide some measure of real value to Buyer because 

they require the owners to assist in transitioning customers, suppliers, and employees to Buyer’s 

way of doing things.  Consulting agreements are not infrequently used as a means of turning a 

portion of the purchase price, which Buyer must typically amortize and deduct over a term of 

years, into a deductible payment for services rendered.  To avoid negative IRS scrutiny, this type 

of arrangement should require the former owners to render real consulting services. 
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When the deal is structured as an asset sale, certain operating assets may be excluded 

from the deal and either licensed or leased to Buyer or simply retained by Seller.  For example, if 

Seller owns the real property from which it conducts its business, it may make sense for Buyer 

not to purchase the real estate but rather to lease it.  Concerns about environmental 

contamination sometime have an impact on this decision.  Similarly, Seller may be unwilling to 

convey certain intellectual property rights outright but may prefer to license the rights to Buyer.  

In either of these examples, the selling entity would continue after closing as a holding company 

for assets leased or licensed to Buyer or others. 

The Elements of a Purchase Agreement 

Every good purchase agreement is made up of several common elements.  For 

simplicity’s sake, we will focus primarily on an asset deal, with some consideration of different 

provisions that occur in merger and stock purchase agreements.  A sample asset purchase 

agreement is attached as Exhibit A. 

The overall structure of the purchase agreement looks like this: 

• Agreements and purchase price 

• Seller’s representations and warranties 

• Buyer’s representations and warranties 

• Seller’s pre-closing covenants 

• Buyer’s pre-closing covenants 

• Conditions precedent to Buyer’s obligation to close 

• Conditions precedent to Seller’s obligation to close 

• Indemnification provisions 

• Miscellaneous provisions 



 
 

 9 WA 4170888.1 

 

Agreements and Purchase Price 

In negotiating and drafting a purchase agreement, it is critical to keep the relationships 

between these divisions in mind.  Seller may be willing to give detailed, slightly qualified 

representations if Buyer is willing to limit the extent of Seller’s indemnification obligations 

should a representation prove untrue.  Conversely, if Buyer insists on a long survival period and 

a high cap on Seller’s indemnity, Seller is more likely to require extensive materiality and 

knowledge qualifiers on its representations and warranties.  An unfulfilled covenant gives rise to 

liability; an unfulfilled condition merely allows the other party not to close.  If Buyer wants a 

financing condition, Seller may insist on Buyer covenanting that it will use best efforts to obtain 

financing on reasonably available terms.  Paying attention to the interplay between the basic 

parts of the agreement is critical to good drafting and strong negotiating. 

Although it sounds simplistic to say it, an asset purchase agreement should begin with an 

unambiguous statement of the assets to be acquired.  The agreement may start with a statement 

that Buyer is purchasing all of Seller’s assets, including a list of enumerated assets, and 

excluding only those assets designated as excluded.  Alternatively, the agreement could say that 

Buyer is purchasing only the assets listed in the agreement and an asset schedule, with such 

additions and deletions as may arise in the ordinary course of business between signing and 

closing with respect to inventory and accounts receivable.  In either case, the draftsman must 

understand what Buyer and Seller intend the deal to include and must describe the included and 

excluded assets carefully. 

In a stock purchase agreement, the parties are Buyer and Seller’s shareholders.  Seller 

itself may also be a party.  The agreement needs to spell out clearly which shares are being sold 

by whom. The agreement should also make clear exactly how many shares each selling 

shareholder owns before the transaction and how many each shareholder will hold after the 

transaction closes.   

The purchase agreement should set forth both the aggregate purchase price and the 

manner of payment.  For example, Buyer may be required to pay $1 million in cash or good 

funds at closing and deliver a promissory note for the remaining $5 million.  In that case, the 
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purchase agreement should describe the basic terms of the promissory note and should include 

the form of the note as an exhibit. 

If part of the purchase price is subject to an earnout, the agreement will need to contain 

detailed provisions governing the earnout.  Under an earnout, Seller is entitled to receive 

additional money if the business does as well as advertised.  The first hard part is in determining 

the metrics to measure performance–EBIT, book value, revenue, net income, all are possible 

choices.  The next challenge is specifying the accounting mechanism that should apply.  To 

make the metrics meaningful, Buyer may need to follow the same accounting conventions as 

Seller followed prior to closing and to apply them in the same way.  If Buyer has different 

accounting ideas, the agreement needs to spell them out and normalize the earnout metrics.  The 

next challenge is to adopt audit rights to allow Seller, who is no longer in control of the business, 

to test Buyer’s representations about the degree to which the metrics were achieved.  The audit 

may be conducted by a mutually agreeable accountant, by an accountant chosen by each party 

with some sort of averaging provision, by a third accountant chosen by accountants chosen by 

the parties, or in a number of other creative ways.  Often the cost of a challenge to Buyer’s 

numbers is borne by Seller unless the audit shows a variance of more than some predetermined 

percentage, which would move the payment obligation to Buyer. 

Perhaps most important is the necessity to create rules that the Buyer must follow in 

operating the business that will result in Buyer maximizing the earnout metrics.  If the earnout is 

based on the business’s EBIT or net income, for example, Buyer should not be permitted to 

charge major capital improvement costs or shared overhead costs to the business during the 

earnout period.  Buyer will argue that some level of capital spending and some level of overhead 

sharing are important to achieving the post-closing synergies that make the deal valuable.  

Solving these issues often requires significant foresight and negotiation. 

If Buyer stock is used as part or all of the consideration in the deal, similar provisions 

should be included in the purchase agreement.  In addition, the purchase agreement should either 

provide, or disclaim the obligation to provide, registration rights for Seller’s stock of Buyer.  In 

the typical deal involving Buyer securities, Seller will be required to hold the securities for a 

period of time.  Once that period expires, Seller may want an opportunity to obtain liquidity.  
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This could be provided by an option to put the securities back to Buyer.  Alternatively, Buyer 

could agree to register Seller’s shares for sale to the public, but this can be a very costly 

proposition.  To avoid any argument that Seller has a right to demand registration of the shares, 

Buyer should insist on an affirmative statement in the purchase agreement denying Seller any 

registration rights. 

Representations and Warranties 

Representation and warranty provisions often give rise to extensive negotiation between 

the parties, with Buyer demanding detailed reps about the business and Seller seeking to qualify 

every phrase to materiality or knowledge.  Sometimes, the only way to resolve a dispute over 

materiality and knowledge qualifiers is to limit the qualifiers themselves.  For example, Seller 

may want to make representations only about material contracts, while Buyer wants to know 

about all of Seller’s contracts.  A compromise may be to define a “material contract” as a 

contract involving payments in excess of some figure, say $20,000.  Seller will often seek to 

limit certain reps to the actual knowledge of one key person (or a few key persons) within 

Seller’s organization.  Unless Buyer is comfortable that the named person really knows 

everything there is to know about the business, Buyer should seek to broaden the list of people 

whose knowledge “counts” for purposes of the qualifier. 

Indemnification 

Indemnification periods, caps, and baskets can make a big difference to Buyer and Seller.  

Seller will seek to limit the survival period of representations and warranties (the period 

following closing during which the reps and warranties continue to be enforceable); Buyer will 

seek to extend the period.  Similarly, the parties will often spar over the length of time during 

which an indemnification claim may be brought.  Appropriate periods vary from deal to deal, 

depending in part on the types of claims that commonly arise in a particular industry. 

Similarly, Seller will seek to cap its indemnification obligation at some fraction of the 

purchase price for the business.  It is typically reasonable for Buyer to give Seller a cap that is 

less than the purchase price; otherwise, Seller’s motivation to close the transaction may be 

limited.  The point of a cap is to set forth the maximum amount of money Seller can be required 
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to pay to make Buyer whole from a claim that would have fallen on Seller if Seller still owned 

the business after closing.  A basket specifies a threshold amount that must be aggregated in 

indemnity claims before Buyer can require Seller to pay any indemnification claims.  The point 

is to avoid repeated instances of applications for inconsequential claims.  The basket may take 

the form of a deductible (i.e., the basket amount is never recovered; Seller must pay only claims 

in excess of the basket) or first-dollar coverage (i.e., nothing is payable until the basket is full, at 

which point, Seller must indemnify Buyer starting with the first dollar in the basket). 

An indemnification provision may also specify indemnification procedures.  These 

procedures typically require the party seeking indemnification to notify the indemnifying party 

within a short period after becoming aware of a claim.  The indemnifying party then would have 

the right to provide a defense by hiring its own lawyers and experts, with some right for the 

indemnified party to hire its own (non-indemnified) attorneys to participate in the defense.  The 

procedures should include a mechanism for making decisions about settlement, which 

necessarily brings both parties’ rights and responsibilities into question. 

Pre-Closing, Closing, and Post-Closing Considerations 

Attached as Exhibit B is a checklist containing typical items of concern in the pre-

closing, closing, and post-closing timeframes.  Every deal, of course, has its own requirements 

and documents, all of which should be built into a checklist for the attorneys on both sides to 

follow through the course of negotiations, closing, and beyond. 
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Exhibit A 

ASSET PURCHASE AGREEMENT 

THIS ASSET PURCHASE AGREEMENT (this “Agreement”) is made and entered into 
as of this ___ day of _________, 20__, by and between ______________, a _________ 
corporation, (“Seller”), and ________________, a ____________ limited liability company 
(“Buyer”). 

RECITALS 

Seller owns and operates a _______________ business (the “Business”).  Seller operates 
the Business as a separate division, not through a subsidiary, and maintains books and records 
sufficient to segregate the assets and liabilities of the Business from the other assets and 
liabilities of the Company.  Seller desires to sell, and Buyer desires to buy, all of Seller’s assets 
used exclusively in the Business, including the real property commonly known as 
_________________, and legally described as set forth on Exhibit A (collectively, the “Real 
Property”), on the terms set forth in this Agreement. 

AGREEMENTS 

NOW, THEREFORE, in consideration of the mutual covenants contained herein, and 
other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and subject to the terms and conditions hereof, the parties, intending to be legally 
bound, hereby agree as follows: 

ARTICLE I 
DEFINITIONS 

For purposes of this Agreement, unless otherwise provided, the following terms, when 
capitalized, shall have the meanings ascribed to them below: 

1.1. “Agreement” shall mean this Asset Purchase Agreement (together with all 
schedules and exhibits referenced herein). 

1.2. “Assignment and Assumption Agreement” shall have the meaning set forth in 
Section 3.4. 

1.3. “Assigned Contracts” shall have the meaning set forth in Section 2.1. 

1.4. “Business” shall have the meaning set forth in the Recitals. 

1.5. “Business Day” shall mean any day other than a Saturday, Sunday or a legal 
holiday on which banking institutions in the State of ___________ are not required to open. 

1.6. “Cash Purchase Price” shall have the meaning set forth in Section 3.2. 
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1.7. “Closing” and “Closing Date” shall have the meanings set forth in Section 3.3. 

1.8. “Commitment Letter” shall have the meaning set forth in Section 4.2. 

1.9. “Contract” shall mean any unexpired contract, agreement, arrangement, accepted 
purchase order, commitment or understanding, whether written or oral, express or implied. 

1.10. “Deeds” shall have the meaning set forth in Section 3.4. 

1.11. “Employees” shall have the meaning set forth in Section 4.1. 

1.12. “Equipment” shall have the meaning set forth in Section 2.1. 

1.13. “Excluded Assets” shall have the meaning set forth in Section 2.2. 

1.14. “Governmental Entity” shall mean any (a) federal, state, local, municipal, foreign, 
or other government; (b) governmental or quasi-governmental authority of any nature (including 
any governmental agency, branch, department, official, or entity and any court or other tribunal); 
or (c) body exercising, or entitled to exercise any administrative, executive, judicial, legislative, 
police, regulatory, or taxing authority or power of any nature, including any tribunal. 

1.15. “Intellectual Property” shall have the meaning set forth in Section 2.1. 

1.16. “Inventory” shall have the meaning set forth in Section 2.1. 

1.17. “Judgment” shall mean any judgment, order, writ, injunction, decree, award, or 
settlement of any Proceeding. 

1.18. “Law” means any federal, state, local, or foreign statute, law, ordinance, 
regulation, rule, code, order, principle of common law, judgment enacted, promulgated, issued, 
enforced, or entered by any Governmental Entity, or other requirement or rule of law. 

1.19. “Lender” shall have the meaning set forth in Section 4.2. 

1.20. “Losses” shall have the meaning set forth in Section 7.2. 

1.21. “Name” shall have the meaning set forth in Section 2.1. 

1.22. “Permitted Exceptions” shall have the meaning set forth in Section 2.3. 

1.23. “Person” shall mean an individual, a partnership, a joint venture, a corporation, a 
business trust, a limited liability company, a trust, an unincorporated organization, a joint stock 
company, a labor union, an estate, a Governmental Entity, or any other entity. 

1.24. “Proceeding” shall mean any action, arbitration, audit, hearing, investigation, 
litigation, or suit (whether civil, criminal, judicial, administrative, investigative, or informal) 
commenced, brought, conducted, or heard by or before, or otherwise involving, any 
Governmental Entity or arbitrator. 
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1.25. “Promissory Note” shall have the meaning set forth in Section 3.2. 

1.26. “Purchased Assets” shall have the meaning set forth in Section 2.1. 

1.27. “Purchase Price” shall have the meaning set forth in Section 3.1. 

1.28. “Real Property” shall have the meaning set forth in the Recitals. 

1.29. “Records” shall have the meaning set forth in Section 2.1. 

1.30. “Security Agreement” shall have the meaning set forth in Section 3.2. 

1.31. “Security Interests” has the meaning set forth in Section 2.3. 

1.32. “Seller’s Knowledge” shall mean the actual knowledge of _______________. 

1.33. “Software” shall have the meaning set forth in Section 2.1. 

1.34. “Tax” or “Taxes” shall mean any federal, state, county, local, foreign, and other 
income, profits, gains, net worth, sales and use, ad valorem, gross receipts, business and 
occupation, license, estimated, stamp, custom duties, occupation, property (real or personal), 
franchise, capital stock, license, excise, value added, payroll, employees, income withholding, 
social security, unemployment or other tax, imposition, duty, or similar levy by any 
Governmental Entity, and any penalty, addition to, or interest on the foregoing. 

1.35. “Title Commitment” shall have the meaning set forth in Section 6.1. 

1.36. “Title Policies” shall have the meaning set forth in Section 3.4. 

1.37. “Transferring Employees” shall have the meaning set forth in Section 5.7. 

ARTICLE II 
PURCHASE AND SALE OF ASSETS 

2.1. Assets to be Sold.  Subject to the terms and conditions of this Agreement, at 
Closing, Buyer shall purchase from Seller, and Seller shall sell, convey, assign, transfer and 
deliver to Buyer, the assets specifically set forth below (collectively, the “Purchased Assets”): 

(a) all inventory, finished goods, work in process, and raw materials used 
exclusively in the Business, including those items listed on Schedule (a), plus any such 
items purchased, and minus any such items sold, in the ordinary course of business 
between the date as of which Schedule 2.1(a) was prepared and the Closing Date (the 
“Inventory”); 

(b) all of Seller’s equipment, furniture, supplies, and fixtures used exclusively 
in the Business (the “Equipment”); 

(c) to the extent assignable, all of Seller’s rights, title, and interest in and to 
the Contracts set forth on Schedule 2.1(c) (the “Assigned Contracts”); 
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(d) all of Seller’s right, title, and interest in and to the Real Property, including 
all improvements thereon and fixtures affixed thereto; 

(e) all of Seller’s right, title, and interest in and to the name 
“________________” (the “Name”); 

(f) all books and records, including lists of customers, vendors, and suppliers, 
relating exclusively to the Business (the “Records”); 

(g) all formulae, trademarks, service marks, trade dress, trade names, brand 
names, logos, patents, copyrights, trade secrets, know-how, applications for patent, 
trademark, or copyright protection, and other intellectual property used exclusively in the 
Business (the “Intellectual Property”); 

(h) all of Seller’s right, title, and interest in and to any owned or licensed 
computer software used exclusively in the Business (the “Software”); and 

(i) all goodwill associated with the Business. 

2.2. Excluded Assets.  There shall be excluded from the Purchased Assets and retained 
by Seller all of Seller’s assets, properties, privileges, rights, interests, and claims, tangible or 
intangible, real, personal, or mixed except to the extent specified in Section 2.1(c) (the 
“Excluded Assets”).  The Excluded Assets shall include but not be limited to the following: 

(a) all cash on hand or in bank accounts, and any other cash equivalents, 
including certificates of deposit, commercial paper, treasury bills, asset or money market 
accounts and all such similar accounts or investments; 

(b) any and all stocks, bonds and other securities owned or held directly or 
indirectly by Seller, including any interests owned or held directly or indirectly by Seller 
in any incorporated or unincorporated businesses, entities, partnerships or joint ventures; 

(c) all tangible personal property not specifically set forth in Section 2.1, 
including but not limited to all furniture, fixtures, equipment, and supplies, and all 
inventory not used exclusively in the Business; 

(d) any Contract not listed on Schedule 2.1(c) and any Contract listed on 
Schedule 2.1(c) for which a required consent or approval for assignment is not obtained 
prior to Closing; 

(e) all books and records of Seller not relating exclusively to the Business, 
including but not limited to all corporate minutes, seals, stock books, similar corporate 
records, and income tax returns of Seller; 

(f) duplicate copies of the Records; 

(g) all amounts owed to Seller, including amounts owed by customers for 
services performed and goods sold or leased by Seller on or prior to the Closing Date; 
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(h) all lists of customers and potential customers, vendors, and suppliers not 
relating exclusively to the Business; 

(i) all formulae, trademarks, service marks, trade dress, trade names, brand 
names, logos, patents, copyrights, trade secrets, know-how, applications for patent, 
trademark, or copyright protection, and other intellectual property not used exclusively in 
the Business; 

(j) the name “____________,” derivatives thereof, and any names used in 
combination therewith; 

(k) all of Seller’s right, title, and interest in and to computer software owned 
or licensed by Seller and not used exclusively in the Business; and 

(l) all rights, title, and interest in and to any and all real property owned or 
leased by Seller or any of Seller’s worldwide subsidiaries together with all improvements 
thereon and fixtures affixed thereto, except for the Real Properties. 

2.3. Liabilities. 

(a) The Purchased Assets shall be sold and conveyed to Buyer free and clear 
of all mortgages, liens, deeds of trust, security interests, pledges, restrictions, prior 
assignments, charges, claims, defects in title, and encumbrances of any kind or type 
whatsoever (collectively, “Security Interests”) except for:  (i) liabilities and obligations to 
be performed after the Closing Date under and with respect to all Assigned Contracts; (ii) 
any and all liabilities and obligations of the Business arising or existing after the Closing 
Date as a result of Seller’s pre-Closing purchases in the ordinary course of business; and 
(iii) the Security Interests set forth on Schedule 2.3(a).  The Security Interests referred to 
in the foregoing clauses (i), (ii), and (iii) are collectively referred to herein as “Permitted 
Encumbrances.”  The Security Interests referred to in the foregoing clauses (ii) and (iii) 
shall be extinguished following Closing by Seller’s full payment of the amounts owed to 
the holders of those Security Interests. 

(b) Except as otherwise specifically provided in Schedule 2.3(a), Buyer shall 
not assume or be liable for, and Seller shall remain liable for and pay and discharge all 
liabilities and obligations of the Business and Seller, including without limitation the 
following:  (i) unfunded pension or profit sharing liabilities; (ii) Taxes, if any, owed by 
Seller arising out of the transactions contemplated by this Agreement or otherwise; (iii) 
liabilities arising outside the ordinary course of the Business; (iv) tort liabilities; (v) 
contract liabilities not specifically assumed; (vi) pending or threatened litigation; and 
(vii) all accounts payable of Seller for goods or services delivered or charged to the 
Business prior to the Closing Date. 

ARTICLE III 
PURCHASE PRICE, METHOD OF PAYMENT, AND CLOSING 

3.1. Purchase Price.  The purchase price for the Purchased Assets will be 
____________ Dollars ($___________.00) (the “Purchase Price”). 
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3.2. Method of Payment.  At Closing, Buyer shall (a) pay the sum of 
________________ Dollars ($__________.00) (the “Cash Purchase Price”) to Seller by wire 
transfer of immediately available funds to the account specified by Seller and (b) deliver to 
Seller a Promissory Note in the principal amount of _______________ Dollars 
($__________.00), payable in ___________________________ installments of 
______________________________ Dollars ($___________) each plus interest accruing at the 
rate of _____ percent (__%) per annum, in substantially the form attached hereto as Exhibit B 
(the “Promissory Note”).  Buyer’s obligations to pay and perform its obligations under the 
Promissory Note shall be secured by a Security Agreement (the “Security Agreement”) granting 
Seller a first-priority security interest in Buyer’s ______.  At or following Closing, Seller shall 
be entitled to file such UCC-1 financing statements as Seller may deem necessary or advisable to 
perfect the security interests granted pursuant to the Security Agreement. 

3.3. Closing.  The consummation of the transactions contemplated by this Agreement 
(the “Closing”) shall take place at the offices of Seller at ____________________, at 10:00 a.m., 
local time, on or before _______________, or at such other time, date and place as shall be fixed 
by agreement among the parties.  The date of the Closing shall be referred to herein as the 
“Closing Date.”  The Closing shall be effective as of 12:01 a.m. on the day of the Closing. 

3.4. Deliveries at Closing. 

(a) At the Closing, Seller shall deliver to Buyer: 

(i) a duly executed counterpart of a Bill of Sale and Assignment and 
Assumption Agreement in the form attached hereto as Exhibit C (the 
“Assignment and Assumption Agreement”), and such other bills of sale, 
assignments and other instruments of conveyance necessary or appropriate to 
effect the transfer of the Purchased Assets to Buyer; 

(ii) duly executed Special Warranty Deeds in the form attached hereto 
as Exhibit D (the “Deeds”) evidencing the conveyance of the Real Properties to 
Buyer; 

(iii) an ALTA owner’s policy of title insurance with respect to each of 
the Properties (the “Title Policies”), insuring Buyer in the amounts of 
___________ Dollars ($___________.00), ___________________ Dollars 
($__________.00), and _________________ Dollars ($__________.00), 
respectively, in the form of ALTA Extended Coverage Owner’s Policy (2006 
unmodified form), with no exceptions other than the Permitted Exceptions; 

(iv) a duly executed FIRPTA Affidavit dated as of the Closing Date; 

(v) certified copies of Seller’s resolutions, duly adopted by Seller’s 
board of directors, which shall be in full force and effect at the time of Closing, 
authorizing the execution, delivery and performance by Seller of this Agreement 
and the consummation of the transactions contemplated hereby; 
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(vi) a certificate, dated the Closing Date and duly executed by Seller’s 
President or any Executive Vice President, to the effect that the conditions set 
forth in Sections 6.1(a) and 6.1(b) have been satisfied; 

(vii) a certificate of good standing from the State of __________; 

(viii) all executed third-party consents required, or as Buyer may deem 
necessary or appropriate, to give full effect to the transactions contemplated 
hereunder; and 

(ix) such other documents, instruments, or certificates as Buyer or its 
counsel may reasonably request. 

(b) At the Closing, Buyer shall deliver to Seller: 

(i) the Cash Purchase Price in the manner specified in Section 3.2; 

(ii) the Promissory Note, duly executed by the Manager of Buyer; 

(iii) the Security Agreement duly executed by the Manager of Buyer; 

(iv) a duly executed counterpart of the Assignment and Assumption 
Agreement and such other duly executed instruments as are deemed necessary or 
appropriate to effect the assumption of the Assumed Contracts by Buyer; 

(v) certified copies of Buyer’s resolutions, duly adopted by Buyer’s 
Manager, which shall be in full force and effect at the time of Closing, authorizing 
the execution, delivery and performance by Buyer of this Agreement and the 
consummation of the transactions contemplated hereby; 

(vi) a certificate, dated the Closing Date and duly executed by Buyer’s 
Manager, to the effect that the conditions set forth in Sections 6.2(a) and 6.2(b) 
have been satisfied; 

(vii) a certificate of good standing from the State of ________; and 

(viii) such other documents, instruments, or certificates as Seller or its 
counsel may reasonably request. 

3.5. Allocation of Purchase Price.  Buyer and Seller shall allocate the Purchase Price 
among the Purchased Assets as agreed by the parties at Closing.  The allocations will be based 
on the relative fair market values of the Purchased Assets in accordance with the requirements of 
Section 1060 of the Internal Revenue Code, as amended.  The parties shall file all tax returns and 
reports, including Internal Revenue Service Form 8594, in accordance with such allocation and 
shall not take any position inconsistent therewith unless required to do so pursuant to a 
“determination” as such term is defined in Section 1313 of the Internal Revenue Code of 1986, 
as amended. 
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ARTICLE IV 
REPRESENTATIONS AND WARRANTIES 

4.1. Representations and Warranties of Seller.  Seller hereby represents and warrants 
to Buyer as follows, and acknowledges that Buyer is entitled to rely on such representations and 
warranties notwithstanding any due diligence investigation: 

(a) Authority and Qualification.  Seller is a corporation duly organized, 
validly existing, and in good standing under the laws of the State of _________.  Seller 
has the full power and authority to execute and deliver this Agreement and all other 
agreements, instruments and certificates contemplated by this Agreement, to carry out 
and perform all of its obligations hereunder, and to own and use its properties and to 
transact the Business. 

(b) Authorization and Enforceability.  All corporate actions and proceedings 
necessary to be taken by or on the part of Seller in connection with the transactions 
contemplated by this Agreement have been duly and validly taken, and this Agreement 
has been duly and validly executed and delivered by Seller and constitutes the legal, 
valid, and binding obligation of Seller, enforceable against Seller in accordance with and 
subject to its terms. 

(c) Title to Assets.  Except as set forth on Schedule 4.1(c), Seller has good 
and marketable title in and to all of the Purchased Assets free and clear of all Security 
Interests other than the Permitted Encumbrances. 

(d) Sales and Use Tax Returns.  Except as set forth on Schedule 4.1(d), Seller 
has timely filed, or caused to be filed, with the appropriate Governmental Entities all 
sales and use tax returns, reports, and exemption certificates required by law to be filed 
by it with respect to the Business, and all such returns are true, correct and complete.  
Seller has paid all material sales and use taxes with respect to the Business required to be 
paid by Seller for all periods. 

(e) Condition of Purchased Assets.  Except as set forth in Schedule (e), the 
tangible Purchased Assets overall are in good operating condition and repair, ordinary 
wear and tear excepted. 

(f) Contracts, Leases, Agreements and Other Commitments.  Schedule 4.1(f) 
sets forth a list of each written Assigned Contract and a description of the material terms 
of each oral Assigned Contract, to the extent identifiable at the execution of this 
Agreement (with such list to be updated as of the Closing Date).  Seller has delivered to 
Buyer complete and correct copies of all written Assigned Contracts set forth on 
Schedule 4.1(f).  With respect to each Assigned Contract, (i) the Contract is legal, valid, 
binding, and enforceable, and is in full force and effect; (ii) neither Seller nor, to Seller’s 
Knowledge, any other party is in material breach or default under such Contract; and (iii) 
to Seller’s Knowledge, no party has repudiated any provision of the Contract.  Except as 
set forth on Schedule 4.1(f), the assignment and assumption of the Assigned Contracts 
hereunder does not require the consent of any third party. 
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(g) Litigation.  Except as set forth on Schedule 4.1(g), there is no material 
suit, claim, action or proceeding pending or, to Seller’s Knowledge, threatened before 
any court, administrative or regulatory body, or any governmental agency, against or 
affecting Seller or the Purchased Assets, and neither Seller nor the Purchased Assets are 
subject to any outstanding injunction, Judgment,  ruling or charge. 

(h) Labor Agreements, Employee Benefit Plans, and Employment Agreements.  
Except as set forth on Schedule 4.1(h), Seller is not a party to any of the following 
agreements and plans with respect to the Business:  (i) any union collective bargaining or 
similar agreement; (ii) any profit-sharing, deferred compensation, bonus, stock option, 
stock purchase, pension, retainer, consulting, retirement, welfare or incentive plan or 
agreement whether legally binding or not; (iii) any plan providing for “fringe benefits” to 
the Employees, including vacation, sick leave, medical, hospitalization, life insurance and 
other insurance plans, and related benefits; (iv) any employment agreement not 
terminable on thirty (30) days written notice; or (v) any plan requiring compliance with 
ERISA. 

(i) Financial Statements.  Seller has delivered to Buyer true and correct 
copies of Seller’s audited balance sheet, income statement, and statement of cash flows 
(the “Financial Statements”) for the year ended ______ (the “Balance Sheet Date”) along 
with unaudited balance sheets and income statements for the calendar months ended since 
the Balance Sheet Date.  The Financial Statements were prepared in accordance with 
generally accepted accounting principles, consistently applied, and fairly present in all 
material respects the financial condition of Seller as of the Balance Sheet Date. 

(j) Employees.  Schedule 4.1(j) contains a complete list of current employees 
of Seller who work exclusively in the Business (the “Employees”) and sets forth the 
current salary and wages, bonus, compensation, and commissions payable to each 
Employee, and each Employee’s job position and title, full or part-time status, and date of 
hire. 

(k) Employment Claims.  Except as set forth on Schedule 4.1(k), there are no 
pending or, to Seller’s Knowledge, threatened material claims against Seller by present or 
former Employees for (i) overtime pay, (ii) wages or salary for any period other than the 
current payroll period, (iii) vacation, time off, or pay in lieu of vacation or time off, or 
sick pay, or (iv) any violation of any statute, ordinance, or regulation. 

(l) Insurance Policies.  Seller has maintained and will maintain through 
Closing insurance policies with respect to the Business bearing the policy numbers, with 
the companies and providing the general coverage set forth on Schedule 4.1(l).  All of 
such policies are in full force and effect. 

(m) Compliance with Laws.The operation of the Business complies in all 
material respects with all applicable Laws.To Seller’s Knowledge, Seller has not received 
any notice from any Governmental Entity alleging that Seller has committed any material 
violation of any Law in connection with the operation of the Business, except for 
violations that have been remedied. 
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(n) Brokers or Finders.  Seller has not incurred any obligation or liability, 
contingent or otherwise, for brokerage or finders’ fees or agents’ commissions or other 
similar payment in connection with this Agreement. 

4.2. Representations and Warranties of Buyer.  Buyer hereby represents and warrants 
to Seller as follows, and acknowledges that Seller is entitled to rely on such representations and 
warranties notwithstanding any due diligence investigation: 

(a) Existence and Good Standing.  Buyer is a limited liability company duly 
organized, validly existing, and in good standing under the laws of the State of ________.  
Buyer has the full power and authority to execute and deliver this Agreement and all 
other agreements, instruments and certificates contemplated by this Agreement, to carry 
out and perform all of its obligations hereunder, and to own and use its properties and to 
transact the Business following the Closing. 

(b) Execution and Binding Effect.  All corporate actions and proceedings 
necessary to be taken by or on the part of Buyer in connection with the transactions 
contemplated by this Agreement have been duly and validly taken, and this Agreement 
has been duly and validly executed and delivered by Buyer and constitutes the legal, 
valid, and binding obligation of Buyer, enforceable against Buyer in accordance with and 
subject to its terms. 

(c) No Defaults.  The consummation of this Agreement and the transactions 
contemplated hereby will not constitute or result in any default, breach or violation of any 
agreements by which Buyer is bound which would result in a material and adverse effect 
on Buyer or Buyer’s business. 

(d) Financing Commitment.  Buyer has provided to Seller a letter from 
___________ or another lender of Buyer’s choosing (the “Lender”) setting forth the 
Lender’s conditional commitment to lend at least ___________________ Dollars 
($____________.00) to Buyer in connection with Buyer’s payment of the Purchase Price 
hereunder (the “Commitment Letter”).  The Commitment Letter states all of the material 
conditions that must be satisfied for Lender to make the loan contemplated thereby to 
Buyer. 

(e) Brokers and Finders.  Buyer has not incurred any obligation or liability, 
contingent or otherwise, for brokerage or finders’ fees or agents’ commissions or other 
similar payment in connection with this Agreement. 

ARTICLE V 
COVENANTS AND AGREEMENTS 

5.1. Conduct of Business Pending the Closing.  From the date hereof until the Closing 
Date, except as otherwise required or permitted under this Agreement or to the extent otherwise 
consented to by Buyer in writing or by applicable Laws, Seller shall not (i) sell, lease or transfer 
any Purchased Assets outside the ordinary course of business; (ii) amend, modify or terminate 
any Assigned Contracts (to the extent identified at the execution of this Agreement); (iii) subject 
any of the Purchased Assets to any Security Interest (other than Permitted Encumbrances); 
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(iv)  take any action that would cause any of the representations and warranties made by Seller in 
this Agreement not to be true and correct in all material respects; (v) fail to pay in the ordinary 
course of business any accounts payable and other operating expenses incurred by Seller in the 
operation of the Business; or (vi) agree to take any action prohibited hereby. 

5.2. Access.  From the date hereof until the Closing Date, Seller shall allow Buyer’s 
employees, agents, and representatives, during regular business hours, to make such 
investigation of the Purchased Assets and the operation of the Business as Buyer reasonably 
deems necessary or advisable, and Seller shall instruct its employees and representatives to 
cooperate in any such investigation.  If the transaction contemplated herein fails to close, Buyer 
shall promptly return to Seller any and all of Seller’s records delivered to Buyer in contemplation 
of the transactions contemplated herein and all copies thereof in Buyer’s possession or control.  
From and after the Closing Date, so long as any of the Records remain in existence and 
available, Seller, at its expense, shall have the right, upon reasonable notice, to inspect and to 
make copies of the same at any time during regular business hours for any proper purpose, 
including, without limitation, in connection with any third-party claim in respect of which Seller 
may have liability hereunder. 

5.3. Public Announcements.  No party shall issue a press release or otherwise make 
any public statements with respect to the transactions contemplated hereby, except as may be 
required by Law, in connection with this Agreement (in which case the party required to make 
such public statement shall notify the other party prior to making such public statement), without 
the prior consent of the other, which consent shall not be unreasonably withheld.  The parties 
anticipate issuing joint or separate press releases to announce the execution and Closing of this 
Agreement. 

5.4. Financing.  Buyer will use its best efforts from the date of this Agreement through 
the Closing Date to ensure that all conditions set forth in the Commitment Letter are satisfied on 
or prior to the Closing Date and that the Lender will make the loan contemplated thereunder at 
Closing. 

5.5. Reasonable Efforts.  Upon the terms and subject to the conditions herein 
provided, each of the parties hereto shall use commercially reasonable efforts to take, or cause to 
be taken, all actions, and to do, or cause to be done, all things necessary, proper or advisable 
under applicable Laws to ensure that the conditions set forth in this Agreement are satisfied and 
to consummate and make effective, in the most expeditious manner practicable, the transactions 
contemplated by this Agreement. 

5.6. Notification of Certain Matters.  Seller shall give prompt notice to Buyer, and 
Buyer shall give prompt notice to Seller, of (a) any notice or other communication from any 
Person alleging that the consent of such Person is or may be required in connection with the 
transactions contemplated by this Agreement; (b) any written objection, litigation or proceeding 
that challenges the transactions contemplated hereby; (c) the occurrence of any known material 
adverse change with respect to the Business; and (d) any material breach of any representation, 
warranty, covenant, or agreement made herein. 
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5.7. Employees.  At Closing, Buyer will offer employment to the Employees specified 
on Schedule 5.7 (the “Transferring Employees”) on terms at least as favorable, in the aggregate, 
as the terms of the Transferring Employees’ employment with Seller immediately prior to 
Closing. 

5.8. Further Assurances.  On and after the Closing Date, the parties shall take all 
appropriate action and shall execute all documents, instruments or conveyances of any kind that 
may be reasonably necessary or advisable to carry out any of the provisions hereof. 

ARTICLE VI 
CONDITIONS TO CLOSING 

6.1. Conditions Precedent to Obligations of Buyer.  All obligations of Buyer under 
this Agreement are subject to the fulfillment on or before the Closing Date of each of the 
following conditions, subject, however, to the right of Buyer to waive any one or more of such 
conditions: 

(a) the representations and warranties of Seller contained in this Agreement 
and in the exhibits and schedules hereto shall be true and correct in all material respects 
as of the date of this Agreement and as of the Closing Date as though such 
representations and warranties were made on and as of the Closing Date; 

(b) Seller shall have performed and complied in all material respects with all 
covenants, agreements, and obligations under this Agreement, which are to be performed 
or complied with by Seller prior to the Closing Date; 

(c) no suit, action or other proceeding or investigation shall be threatened or 
pending before any court or governmental agency to restrain or prohibit, or to obtain 
damages or other relief in connection with this Agreement, or the consummation of the 
transactions contemplated hereby; 

(d) all filings required to be made prior to the Closing Date with, and all 
consents, approvals, permits and authorizations required to be obtained prior to the 
Closing Date from, any Governmental Entity or other Person in connection with the 
execution and delivery of this Agreement and the consummation of the transactions 
contemplated hereby by Seller and Buyer shall have been made or obtained (as the case 
may be); 

(e) Seller shall have provided Buyer with a title commitment (the “Title 
Commitment”) from a mutually acceptable title company, and any matters noted therein 
to which Buyer has objected in writing to Seller within 10 days of Buyer’s receipt of the 
Title Commitment will have been resolved to the reasonable satisfaction of Buyer; any 
matters noted in the Title Commitment to which Buyer fails to object in writing to Seller 
within 10 days of Buyer’s receipt of the Title Commitment, and any matters to which 
Buyer objects that are resolved to Buyer’s reasonable satisfaction, shall constitute 
permitted exceptions (the “Permitted Exceptions”); 
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(f) Buyer shall have obtained financing in the amount of at least 
________________________ Dollars ($__________.00) from the Lender or another 
source on or prior to the Closing Date on terms substantially similar to those set forth in 
the Commitment Letter. 

(g) Seller shall have made the deliveries required of it by Section 3.4(a); and 

(h) the condition (financial or otherwise), business, properties, Purchased 
Assets or prospects of the Business shall not be materially and adversely affected, 
including as a result of fire, explosion, flood, or act of God or public enemy, other than 
any change, effect, event or occurrence relating to or arising out of: (i) general economic, 
political or market conditions; (ii) this Agreement, the transactions contemplated by this 
Agreement or the announcement of this Agreement; or (iii) the ____________ industry 
generally. 

6.2. Conditions Precedent to Seller’s Obligation.  All obligations of Seller under this 
Agreement are subject to fulfillment on or before the Closing Date of each of the following 
conditions, subject, however, to the right of Seller to waive any one or more of such conditions: 

(a) the representations and warranties of Buyer contained in this Agreement 
and in the exhibits and schedules hereto shall be true and correct in all material respects 
as of the date of this Agreement and as of the Closing Date as though such 
representations and warranties were made on and as of the Closing Date; 

(b) Buyer shall have performed and complied in all material respects with all 
covenants, agreements, and obligations under this Agreement, which are to be performed 
or complied with by Buyer prior to the Closing Date; 

(c) no suit, action or other proceeding or investigation shall be threatened or 
pending before any court or governmental agency to restrain or prohibit, or to obtain 
damages or other relief in connection with this Agreement, or the consummation of the 
transactions contemplated hereby; and 

(d) Buyer shall have made the deliveries required of it by Section 3.4(b). 

ARTICLE VII 
SURVIVAL; INDEMNIFICATION 

7.1. Survival of Representations and Warranties.  The representations, warranties, 
covenants, obligations and agreements of the parties contained in this Agreement shall survive 
(and not be affected in any respect by) the Closing for a period of six months, notwithstanding 
any investigation conducted by any party hereto. 

7.2. Seller’s Indemnity Obligations.  Seller shall indemnify, defend, and hold Buyer, 
its affiliates, and its officers, directors, employees, agents, successors and assigns harmless from 
and against any and all claims, actions, causes of action, orders, arbitrations, proceedings, losses, 
damages, liabilities, judgments, and expenses (including, without limitation, reasonable 
attorneys’ fees and costs) (collectively, “Losses”) arising from or as a result of or relating to any 
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of the following: (a) any material breach of any representation or warranty made by Seller in this 
Agreement; (b) any violation or breach by Seller of, or material default by Seller under, any of 
Seller’s covenants or agreements contained in this Agreement; and (c) any liabilities, obligations, 
debts, or commitments of the Business arising out of Seller’s conduct of the Business prior to the 
Closing Date other than the Permitted Encumbrances. 

7.3. Buyer’s Indemnity Obligations.  Buyer shall indemnify, defend, and hold Seller, 
its affiliates, and its officers, directors, employees, agents, successors, and assigns harmless from 
and against any and all Losses arising from or as a result of or relating to any of the following:  
(a) any material breach of any representation or warranty made by Buyer in this Agreement; (b) 
any material violation or breach by Buyer of, or material default by Buyer under, any of Buyer’s 
covenants or agreements contained in this Agreement; and (c) any liabilities, obligations, debts, 
or commitments of the Business arising out of Buyer’s conduct of the Business on or after the 
Closing Date. 

7.4. Third Party Claims. If a claim by a third party is made against an indemnified 
party, and if such indemnified party intends to seek indemnity with respect thereto under this 0, 
such indemnified party shall promptly notify the indemnifying party of such claim. The 
indemnifying party shall have thirty (30) days after receipt of the above-mentioned notice to 
undertake, conduct and control, through counsel of its own choosing (subject to the consent of 
the indemnified party, such consent not to be unreasonably withheld) and at its expense, the 
settlement or defense therefor, and the indemnified party shall cooperate with it in connection 
therewith; provided that: (i) the indemnifying party shall not thereby permit to exist any lien, 
encumbrance or other adverse charge upon any asset of any indemnified party, (ii) the 
indemnifying party shall permit the indemnified party to participate in such settlement or defense 
through counsel chosen by the indemnified party, provided that the fees and expenses of such 
counsel shall be borne by the indemnified party, and (iii) the indemnifying party shall agree 
promptly to reimburse the indemnified party for the full amount of any loss resulting from such 
claim and all related expense incurred by the indemnified party within the limits of this 0. So 
long as the indemnifying party is reasonably contesting any such claim in good faith, the 
indemnified party shall not pay or settle any such claim. Notwithstanding the foregoing, the 
indemnified party shall have the right to pay or settle any such claim, provided that in such event 
the indemnified party shall waive any right to indemnity therefor by the indemnifying party. If 
the indemnifying party does not notify the indemnified party within thirty (30) days after receipt 
of the indemnified party’s notice of a claim of indemnity hereunder that it elects to undertake the 
defense thereof, the indemnified party shall have the right to contest, settle or compromise the 
claim in the exercise of its exclusive discretion at the expense of the indemnifying party. The 
indemnified party shall, however, notify the indemnifying party of any compromise or settlement 
of any such claim. Nothing contained in this Section 7.4 shall be construed as a limitation on the 
right of any party to indemnification under Sections0 or 0 herein. 

7.5. Limitations on Indemnity.  No indemnity claim shall be enforceable hereunder 
unless the indemnified party notifies the indemnifying party of the claim for indemnity prior to 
the first anniversary of the Closing Date.  The maximum amount of indemnity to be paid by 
either indemnifying party hereunder shall not exceed ________________________ Dollars 
($____________.00) in the aggregate. 
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ARTICLE VIII 
COVENANT NOT TO COMPETE 

8.1. Covenant.  For a period of five years following the Closing Date, Seller shall not, 
directly or indirectly: 

(a) engage in any ________________ business within fifty (50) miles of 
_________________; 

(b) solicit, encourage, induce, or attempt to induce any employee or 
independent contractor of Buyer to terminate his or her employment or contractual 
relationship with Buyer or to become employed by Seller; or 

(c) assist any third party to do any of the foregoing. 

8.2. Injunctive and Other Relief.  Any breach of this 0 would result in irreparable 
injury for which money damages would be difficult or impossible to ascertain.  Seller therefore 
agrees that Buyer shall be entitled to an injunction to restrain the violation of the provisions of 
this 0.  In the event that Buyer seeks injunctive relief from a court as a result of the breach or 
threatened breach of this 0, Buyer shall be entitled to recover from the breaching party or parties 
the costs and expenses of obtaining that relief or remedy, including reasonable attorneys’ fees 
and expenses. 

8.3. Blue Penciling.  The parties also agree that, if in any litigation that might arise 
over the provisions contained in this Section 8.3 a court should determine that the restrictions 
contained in this Section 8.3 are too broad in geographic scope or too long in duration, to be 
enforceable in equity, such provisions only as such court might find unenforceable shall be 
amended only so much as shall be necessary in order for the restrictions contained herein to be 
enforceable. 

ARTICLE IX 
TERMINATION 

9.1. Termination of Agreement.  This Agreement may be terminated and the 
transactions contemplated hereby abandoned at any time prior to the Closing: 

(a) By mutual written consent of Buyer and Seller; 

(b) By either party if the Closing shall not have occurred on or prior to 
_________________; provided, however, that, if the Closing shall not have occurred on 
or before such date due to a breach of this Agreement by Buyer or Seller, the breaching 
party may not terminate this Agreement pursuant to this Section 9.1; 

(c) By either party, if there shall be any Law that makes the consummation of 
the transactions contemplated hereby illegal or otherwise prohibited or if consummation 
of the transactions contemplated hereby would violate any nonappealable final order or 
Judgment of any court or governmental body having competent jurisdiction; or 
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(d) By Seller, on the one hand, or Buyer, on the other, if the other party 
materially breaches any of its representations or warranties or covenants or other 
obligations under this Agreement, unless such breach shall be cured within ten (10) 
Business Days after such other party shall have received notice of such breach in 
accordance with the terms hereof. 

9.2. No Liabilities in Event of Termination.  In the event of any termination of the 
Agreement pursuant to Section0, written notice thereof shall forthwith be given to the other party 
specifying the provision hereof pursuant to which such termination is made, this Agreement shall 
immediately become wholly void and of no further force and effect, and there shall be no 
liability on the part of Buyer or Seller, except (a) the obligations of Seller and Buyer under 
Section0 shall remain in full force and effect, and (b)  if this Agreement shall be terminated 
pursuant to Section0 hereof, then the breaching party shall be liable to the non-breaching party 
for costs, expenses and damages incurred by reason of the breaching party’s breach. 

ARTICLE X 
MISCELLANEOUS 

10.1. Costs and Expenses; Fees.  Except as provided in Section0, each party shall be 
solely responsible for and bear all of its own respective expenses incurred at any time in 
connection with pursuing or consummating this Agreement and the transactions contemplated by 
this Agreement, including fees and expenses of legal counsel, accountants, and other facilitators 
and advisors. 

10.2. Assignment.  Neither this Agreement nor any of the rights or obligations 
hereunder may be assigned by either party without the prior written consent of the other. 

10.3. Parties in Interest.  This Agreement shall be binding upon and inure solely to the 
benefit of Seller and Buyer, and nothing in this Agreement, express or implied, is intended to or 
shall confer upon any other Person any rights, benefits or remedies of any nature whatsoever 
under or by reason of this Agreement. 

10.4. Notices.  Any notice, request, demand, waiver, consent, approval, or other 
communication which is required or permitted hereunder shall be in writing and shall be deemed 
given only if delivered personally (including by nationally recognized overnight courier service) 
or sent by certified mail, postage prepaid, and sent by email as follows: 

If to Buyer, to:   

With a required copy to:  

If to Seller, to:   

With a required copy to:  

or to such other address as the addressee shall have specified in a notice duly given to the sender 
as provided herein.  Such notice, request, demand, waiver, consent, approval, or other 
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communication shall be deemed to have been given as of the date so personally delivered or 
deposited in the mail and emailed, with confirmation of receipt. 

10.5. Choice of Law.  This Agreement shall be construed and interpreted, and the rights 
of the parties shall be determined, in accordance with the substantive laws of the State of 
____________ without regard to the conflict of law principles thereof or of any other 
jurisdiction. 

10.6. Entire Agreement; Amendments and Waivers.  This Agreement and those 
ancillary agreements referred to herein and executed contemporaneously herewith constitute the 
entire agreement between the parties pertaining to the subject matter hereof and supersedes all 
prior agreements, understandings, negotiations, and discussions, whether oral or written, of the 
parties.  This Agreement may not be amended except by a written agreement executed by all the 
parties hereto. No waiver of any of the provisions of this Agreement shall be deemed or shall 
constitute a waiver of any other provision hereof (whether or not similar), and no such waiver 
shall constitute a continuing waiver unless otherwise expressly provided. 

10.7. Counterparts.  This Agreement may be executed in two or more counterparts, 
each of which shall be deemed an original, but all of which together shall constitute one and the 
same instrument.  Delivery of an executed counterpart of a signature page to this Agreement by 
electronic or facsimile means shall be as effective as delivery of a manually executed counterpart 
of this Agreement.  In proving this Agreement, it shall not be necessary to produce or account for 
more than one such counterpart signed by the party against whom enforcement is sought. 

10.8. Counting.  If the due date for any action to be taken under this Agreement 
(including, without limitation, the delivery of notices) is not a Business Day, then such action 
shall be considered timely taken if performed on or prior to the next Business Day following 
such due date. 

10.9. Service of Process.  Each party irrevocably consents to the service of process in 
any action or Proceeding by receipt of mailed copies thereof by national courier service or 
registered United States mail, postage prepaid, return receipt requested, to its address as specified 
in or pursuant to Section 10.4 hereof.  However, the foregoing shall not limit the right of a party 
to effect service of process on the other party by any other legally available method. 

10.10. Preparation of this Agreement.  Buyer and Seller hereby acknowledge that 
(a) Buyer and Seller jointly and equally participated in the drafting of this Agreement and all 
other agreements contemplated hereby, (b) both Buyer and Seller have been adequately 
represented and advised by legal counsel with respect to this Agreement and the transactions 
contemplated hereby, and (c) no presumption shall be made that any provision of this Agreement 
shall be construed against either party by reason of such role in the drafting of this Agreement 
and any other agreement contemplated hereby. 

(Signatures appear on the following page) 

  



 
 

 30 WA 4170888.1 

 

IN WITNESS WHEREOF, this Agreement has been duly executed and delivered by the 
duly authorized officers of Seller and Buyer as of the date first above written. 

 
BUYER: SELLER: 
________________________ 

By:  
Name:    
Title:      

___________________________ 

By:  
Name:  
Title:  
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Exhibit B 

Checklist 

CLOSING CHECKLIST 

Acquisition by 
________________ (“Buyer”) 

of the assets of 
___________________ (“Seller”) 

I. EXECUTION AND DELIVERY OF PURCHASE AGREEMENT 

 
No. Matter Responsibility Draft Final Updated Delivered 

1. Asset Purchase Agreement Seller/Buyer     

       

 Schedule 4.1 – Corporate Organization Seller     

 Schedule 4.4 – No Violation; Consents Seller     

 Schedule 4.5 – Seller Financial 
Statements 

Seller     

 Schedule 4.6 – Absence of Certain 
Changes 

Seller     

 Schedule 4.7 – Contracts Seller     

 Schedule 4.8(a) – Real Properties Seller     

 Schedule 4.8(b) – Encumbrances Seller     

 Schedule 4.9 – Litigation Seller     

 Schedule 4.10(a) – Tax Returns Seller     

 Schedule 4.10(c) – Tax Proceedings Seller     

 Schedule 4.12 – Reports and Inspections Seller     

 Schedule 4.13(a) – Employee Plans Seller     

 Schedule 4.15(a) – Environmental 
Matters 

Seller     

 Schedule 4.17 – Customers Seller     

 Schedule 4.18 – Labor Relations Seller     

 Schedule 4.19 – Insurance Seller     
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II. PRE-CLOSING MATTERS 
 

No. Matter Responsibility Status 
1.  Obtain original signatures pages to APA.   
2.  Obtain copies of all written contracts of Seller.  

Obtain consent of third parties for contracts with 
consent to assignment provisions. 

Seller  

3.  Lien searches. Seller  
4.  Obtain payoff letter/wire instructions from all 

creditors to be paid off prior to or at Closing. 
Seller  

5.  Obtain Lien Releases from all creditors to be paid 
off prior to or at Closing. 

Seller  

6.  Obtain wire transfer instructions for Seller. Seller  

7.  Obtain wire transfer instructions for Escrow 
Account. 

Seller  

8.  Obtain good standing certificate (Buyer). Buyer  

9.  Obtain good standing certificates (Seller). Seller  
10.  Obtain Tax Clearance Letters (Seller). Seller  
11.  Obtain Title Commitment. Seller  
12.  Obtain Survey or Real Property. Buyer  
13.  Resolution of Labor Union Agreement Issues. Buyer  
14.  Obtain Vehicle Titles for Transfer. Seller  
15.  Employee Handbook and Benefits Information. Seller  
16.  Obtain Escrow Account Information. Seller/Buyer  
17.  Proposed Closing Statement. Seller/Buyer  
18.  Real Estate Repairs. Seller  
19.  Prepare Board and Stockholder Resolutions 

(approving transactions, amendment of articles 
and payment of deferred compensation). 

Seller  

20.  Prepare name change. Seller  
21.  Confirm availability of new corporate name. Seller  
22.  Confirm that Seller will not do any shipping or 

receiving on Closing Date. 
Seller  

23.  Prepare updated Schedules. Seller  
24.  Discuss Press Release. Seller/Buyer  
25.  Transfer of Environmental Permits. Buyer  
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No. Matter Responsibility Status 
26.  Update of SWPPP and SPCC Plans. Seller  
27.  Resolve Payment of Payables Issues. Seller/Buyer  
28.  Offer of Employment to Employees (Key 

Employee Agreements provided). 
Buyer  

29.  Prepare Bill of Sale. Seller  

30.  Prepare Assignment and Assumption Agreement. Seller  

31.  Prepare Secretary’s Certificate of Seller. Seller  

32.  Prepare Bring Down Certificate of Seller. Seller  

33.  Prepare Insurance Claims Letters. Seller  

34.  Prepare Key Employee Agreements. Seller/Buyer  

35.  Prepare FIRPTA Affidavit. Seller  

36.  Prepare Title Affidavit (Owner’s Affidavit). Seller  

37.  Prepare Title Policy. Seller  

38.  Prepare Termination of Seller Plans. Seller  

39.  Prepare UCC Termination Statements. Seller  

40.  Review Secretary’s Certificate of Buyer. Seller  

41.  Review Bring Down Certificate of Buyer. Seller  

42.  Prepare Purchase Price Allocation (Form 8594). Seller/Buyer  
 
III. CLOSING MATTERS (Closing tentatively scheduled for _______________) 
 

No. Document/Delivery Executed and/or 
Delivered By 

Draft Final Delivered 

1.  Third Party Consents Seller/Buyer    

2.  Bill of Sale Seller    

3.  Assignment and Assumption 
Agreement 

Seller/Buyer    

4.  Special Warranty Deed Seller    

5.  Escrow Agreement Seller/Buyer    

6.  Secretary’s Certificate of Seller Seller    

7.  Bring Down Certificate of Seller Seller    

8.  Certificates of Good Standing of 
Seller 

Seller    
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No. Document/Delivery Executed and/or 
Delivered By 

Draft Final Delivered 

9.  Tax Clearance Letters of Seller Seller    

10.  Insurance Claims Letters Seller    

11.  Employment Agreement Seller    

12.  Key Employee Agreements Seller/Buyer    

13.  FIRPTA Affidavit Seller    

14.  Title Affidavit (Owner’s Affidavit) Seller    

15.  Title Policy Seller    

16.  Termination of Seller Plans Seller    

17.  UCC Termination Statements Seller    

18.  Name Change Seller    

19.  Letter of Credit Seller    

20.  Other (as requested by Purchaser) Seller    

21.  Vehicle Titles Seller    

22.  Wire Transfer Instructions for Seller Seller    

23.  Wire Transfer Instructions for 
Escrow Account 

Seller    

24.  Wire Transfer of Initial Purchase 
Price 

Buyer    

25.  Wire Transfer of Escrowed Amount Buyer    

26.  Secretary’s Certificate of Buyer Buyer    

27.  Bring Down Certificate of Buyer Buyer    

28.  Certificate of Good Standing of 
Buyer 

Buyer    

29.  Other (as requested by Seller) Buyer    

30.  Physical Inventory Buyer    

31.  Purchase Price Allocation (Prepare 
Form 8594) 

Seller/Buyer    

 
IV. POST-CLOSING MATTERS 
 

No. Matter Responsibility Status 
1. Closing Audit   
2. Closing Balance Sheet   
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No. Matter Responsibility Status 
3. Purchase Price Adjustment   
4. File Form 8594   
6. Real Property Repairs   
7. Earn Out Payments (post closing financial 

statements) 
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	If Buyer stock is used as part or all of the consideration in the deal, similar provisions should be included in the purchase agreement.  In addition, the purchase agreement should either provide, or disclaim the obligation to provide, registration ri...
	Representations and Warranties
	Representation and warranty provisions often give rise to extensive negotiation between the parties, with Buyer demanding detailed reps about the business and Seller seeking to qualify every phrase to materiality or knowledge.  Sometimes, the only way...
	Indemnification
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	Pre-Closing, Closing, and Post-Closing Considerations
	Exhibit A
	ARTICLE I  Definitions
	1.1. “Agreement” shall mean this Asset Purchase Agreement (together with all schedules and exhibits referenced herein).
	1.2. “Assignment and Assumption Agreement” shall have the meaning set forth in Section 3.4.
	1.3. “Assigned Contracts” shall have the meaning set forth in Section 2.1.
	1.4. “Business” shall have the meaning set forth in the Recitals.
	1.5. “Business Day” shall mean any day other than a Saturday, Sunday or a legal holiday on which banking institutions in the State of ___________ are not required to open.
	1.6. “Cash Purchase Price” shall have the meaning set forth in Section 3.2.
	1.7. “Closing” and “Closing Date” shall have the meanings set forth in Section 3.3.
	1.8. “Commitment Letter” shall have the meaning set forth in Section 4.2.
	1.9. “Contract” shall mean any unexpired contract, agreement, arrangement, accepted purchase order, commitment or understanding, whether written or oral, express or implied.
	1.10. “Deeds” shall have the meaning set forth in Section 3.4.
	1.11. “Employees” shall have the meaning set forth in Section 4.1.
	1.12. “Equipment” shall have the meaning set forth in Section 2.1.
	1.13. “Excluded Assets” shall have the meaning set forth in Section 2.2.
	1.14. “Governmental Entity” shall mean any (a) federal, state, local, municipal, foreign, or other government; (b) governmental or quasi-governmental authority of any nature (including any governmental agency, branch, department, official, or entity a...
	1.15. “Intellectual Property” shall have the meaning set forth in Section 2.1.
	1.16. “Inventory” shall have the meaning set forth in Section 2.1.
	1.17. “Judgment” shall mean any judgment, order, writ, injunction, decree, award, or settlement of any Proceeding.
	1.18. “Law” means any federal, state, local, or foreign statute, law, ordinance, regulation, rule, code, order, principle of common law, judgment enacted, promulgated, issued, enforced, or entered by any Governmental Entity, or other requirement or ru...
	1.19. “Lender” shall have the meaning set forth in Section 4.2.
	1.20. “Losses” shall have the meaning set forth in Section 7.2.
	1.21. “Name” shall have the meaning set forth in Section 2.1.
	1.22. “Permitted Exceptions” shall have the meaning set forth in Section 2.3.
	1.23. “Person” shall mean an individual, a partnership, a joint venture, a corporation, a business trust, a limited liability company, a trust, an unincorporated organization, a joint stock company, a labor union, an estate, a Governmental Entity, or ...
	1.24. “Proceeding” shall mean any action, arbitration, audit, hearing, investigation, litigation, or suit (whether civil, criminal, judicial, administrative, investigative, or informal) commenced, brought, conducted, or heard by or before, or otherwis...
	1.25. “Promissory Note” shall have the meaning set forth in Section 3.2.
	1.26. “Purchased Assets” shall have the meaning set forth in Section 2.1.
	1.27. “Purchase Price” shall have the meaning set forth in Section 3.1.
	1.28. “Real Property” shall have the meaning set forth in the Recitals.
	1.29. “Records” shall have the meaning set forth in Section 2.1.
	1.30. “Security Agreement” shall have the meaning set forth in Section 3.2.
	1.31. “Security Interests” has the meaning set forth in Section 2.3.
	1.32. “Seller’s Knowledge” shall mean the actual knowledge of _______________.
	1.33. “Software” shall have the meaning set forth in Section 2.1.
	1.34. “Tax” or “Taxes” shall mean any federal, state, county, local, foreign, and other income, profits, gains, net worth, sales and use, ad valorem, gross receipts, business and occupation, license, estimated, stamp, custom duties, occupation, proper...
	1.35. “Title Commitment” shall have the meaning set forth in Section 6.1.
	1.36. “Title Policies” shall have the meaning set forth in Section 3.4.
	1.37. “Transferring Employees” shall have the meaning set forth in Section 5.7.

	ARTICLE II  Purchase and Sale of Assets
	2.1. Assets to be Sold.  Subject to the terms and conditions of this Agreement, at Closing, Buyer shall purchase from Seller, and Seller shall sell, convey, assign, transfer and deliver to Buyer, the assets specifically set forth below (collectively, ...
	(a) all inventory, finished goods, work in process, and raw materials used exclusively in the Business, including those items listed on Schedule (a), plus any such items purchased, and minus any such items sold, in the ordinary course of business betw...
	(b) all of Seller’s equipment, furniture, supplies, and fixtures used exclusively in the Business (the “Equipment”);
	(c) to the extent assignable, all of Seller’s rights, title, and interest in and to the Contracts set forth on Schedule 2.1(c) (the “Assigned Contracts”);
	(d) all of Seller’s right, title, and interest in and to the Real Property, including all improvements thereon and fixtures affixed thereto;
	(e) all of Seller’s right, title, and interest in and to the name “________________” (the “Name”);
	(f) all books and records, including lists of customers, vendors, and suppliers, relating exclusively to the Business (the “Records”);
	(g) all formulae, trademarks, service marks, trade dress, trade names, brand names, logos, patents, copyrights, trade secrets, know-how, applications for patent, trademark, or copyright protection, and other intellectual property used exclusively in t...
	(h) all of Seller’s right, title, and interest in and to any owned or licensed computer software used exclusively in the Business (the “Software”); and
	(i) all goodwill associated with the Business.

	2.2. Excluded Assets.  There shall be excluded from the Purchased Assets and retained by Seller all of Seller’s assets, properties, privileges, rights, interests, and claims, tangible or intangible, real, personal, or mixed except to the extent specif...
	(a) all cash on hand or in bank accounts, and any other cash equivalents, including certificates of deposit, commercial paper, treasury bills, asset or money market accounts and all such similar accounts or investments;
	(b) any and all stocks, bonds and other securities owned or held directly or indirectly by Seller, including any interests owned or held directly or indirectly by Seller in any incorporated or unincorporated businesses, entities, partnerships or joint...
	(c) all tangible personal property not specifically set forth in Section 2.1, including but not limited to all furniture, fixtures, equipment, and supplies, and all inventory not used exclusively in the Business;
	(d) any Contract not listed on Schedule 2.1(c) and any Contract listed on Schedule 2.1(c) for which a required consent or approval for assignment is not obtained prior to Closing;
	(e) all books and records of Seller not relating exclusively to the Business, including but not limited to all corporate minutes, seals, stock books, similar corporate records, and income tax returns of Seller;
	(f) duplicate copies of the Records;
	(g) all amounts owed to Seller, including amounts owed by customers for services performed and goods sold or leased by Seller on or prior to the Closing Date;
	(h) all lists of customers and potential customers, vendors, and suppliers not relating exclusively to the Business;
	(i) all formulae, trademarks, service marks, trade dress, trade names, brand names, logos, patents, copyrights, trade secrets, know-how, applications for patent, trademark, or copyright protection, and other intellectual property not used exclusively ...
	(j) the name “____________,” derivatives thereof, and any names used in combination therewith;
	(k) all of Seller’s right, title, and interest in and to computer software owned or licensed by Seller and not used exclusively in the Business; and
	(l) all rights, title, and interest in and to any and all real property owned or leased by Seller or any of Seller’s worldwide subsidiaries together with all improvements thereon and fixtures affixed thereto, except for the Real Properties.

	2.3. Liabilities.
	(a) The Purchased Assets shall be sold and conveyed to Buyer free and clear of all mortgages, liens, deeds of trust, security interests, pledges, restrictions, prior assignments, charges, claims, defects in title, and encumbrances of any kind or type ...
	(b) Except as otherwise specifically provided in Schedule 2.3(a), Buyer shall not assume or be liable for, and Seller shall remain liable for and pay and discharge all liabilities and obligations of the Business and Seller, including without limitatio...


	ARTICLE III  Purchase Price, Method of Payment, and Closing
	3.1. Purchase Price.  The purchase price for the Purchased Assets will be ____________ Dollars ($___________.00) (the “Purchase Price”).
	3.2. Method of Payment.  At Closing, Buyer shall (a) pay the sum of ________________ Dollars ($__________.00) (the “Cash Purchase Price”) to Seller by wire transfer of immediately available funds to the account specified by Seller and (b) deliver to S...
	3.3. Closing.  The consummation of the transactions contemplated by this Agreement (the “Closing”) shall take place at the offices of Seller at ____________________, at 10:00 a.m., local time, on or before _______________, or at such other time, date ...
	3.4. Deliveries at Closing.
	(a) At the Closing, Seller shall deliver to Buyer:
	(i) a duly executed counterpart of a Bill of Sale and Assignment and Assumption Agreement in the form attached hereto as Exhibit C (the “Assignment and Assumption Agreement”), and such other bills of sale, assignments and other instruments of conveyan...
	(ii) duly executed Special Warranty Deeds in the form attached hereto as Exhibit D (the “Deeds”) evidencing the conveyance of the Real Properties to Buyer;
	(iii) an ALTA owner’s policy of title insurance with respect to each of the Properties (the “Title Policies”), insuring Buyer in the amounts of ___________ Dollars ($___________.00), ___________________ Dollars ($__________.00), and _________________ ...
	(iv) a duly executed FIRPTA Affidavit dated as of the Closing Date;
	(v) certified copies of Seller’s resolutions, duly adopted by Seller’s board of directors, which shall be in full force and effect at the time of Closing, authorizing the execution, delivery and performance by Seller of this Agreement and the consumma...
	(vi) a certificate, dated the Closing Date and duly executed by Seller’s President or any Executive Vice President, to the effect that the conditions set forth in Sections 6.1(a) and 6.1(b) have been satisfied;
	(vii) a certificate of good standing from the State of __________;
	(viii) all executed third-party consents required, or as Buyer may deem necessary or appropriate, to give full effect to the transactions contemplated hereunder; and
	(ix) such other documents, instruments, or certificates as Buyer or its counsel may reasonably request.

	(b) At the Closing, Buyer shall deliver to Seller:
	(i) the Cash Purchase Price in the manner specified in Section 3.2;
	(ii) the Promissory Note, duly executed by the Manager of Buyer;
	(iii) the Security Agreement duly executed by the Manager of Buyer;
	(iv) a duly executed counterpart of the Assignment and Assumption Agreement and such other duly executed instruments as are deemed necessary or appropriate to effect the assumption of the Assumed Contracts by Buyer;
	(v) certified copies of Buyer’s resolutions, duly adopted by Buyer’s Manager, which shall be in full force and effect at the time of Closing, authorizing the execution, delivery and performance by Buyer of this Agreement and the consummation of the tr...
	(vi) a certificate, dated the Closing Date and duly executed by Buyer’s Manager, to the effect that the conditions set forth in Sections 6.2(a) and 6.2(b) have been satisfied;
	(vii) a certificate of good standing from the State of ________; and
	(viii) such other documents, instruments, or certificates as Seller or its counsel may reasonably request.


	3.5. Allocation of Purchase Price.  Buyer and Seller shall allocate the Purchase Price among the Purchased Assets as agreed by the parties at Closing.  The allocations will be based on the relative fair market values of the Purchased Assets in accorda...

	ARTICLE IV  Representations and Warranties
	4.1. Representations and Warranties of Seller.  Seller hereby represents and warrants to Buyer as follows, and acknowledges that Buyer is entitled to rely on such representations and warranties notwithstanding any due diligence investigation:
	(a) Authority and Qualification.  Seller is a corporation duly organized, validly existing, and in good standing under the laws of the State of _________.  Seller has the full power and authority to execute and deliver this Agreement and all other agr...
	(b) Authorization and Enforceability.  All corporate actions and proceedings necessary to be taken by or on the part of Seller in connection with the transactions contemplated by this Agreement have been duly and validly taken, and this Agreement has ...
	(c) Title to Assets.  Except as set forth on Schedule 4.1(c), Seller has good and marketable title in and to all of the Purchased Assets free and clear of all Security Interests other than the Permitted Encumbrances.
	(d) Sales and Use Tax Returns.  Except as set forth on Schedule 4.1(d), Seller has timely filed, or caused to be filed, with the appropriate Governmental Entities all sales and use tax returns, reports, and exemption certificates required by law to be...
	(e) Condition of Purchased Assets.  Except as set forth in Schedule (e), the tangible Purchased Assets overall are in good operating condition and repair, ordinary wear and tear excepted.
	(f) Contracts, Leases, Agreements and Other Commitments.  Schedule 4.1(f) sets forth a list of each written Assigned Contract and a description of the material terms of each oral Assigned Contract, to the extent identifiable at the execution of this A...
	(g) Litigation.  Except as set forth on Schedule 4.1(g), there is no material suit, claim, action or proceeding pending or, to Seller’s Knowledge, threatened before any court, administrative or regulatory body, or any governmental agency, against or a...
	(h) Labor Agreements, Employee Benefit Plans, and Employment Agreements.  Except as set forth on Schedule 4.1(h), Seller is not a party to any of the following agreements and plans with respect to the Business:  (i) any union collective bargaining or ...
	(i) Financial Statements.  Seller has delivered to Buyer true and correct copies of Seller’s audited balance sheet, income statement, and statement of cash flows (the “Financial Statements”) for the year ended ______ (the “Balance Sheet Date”) along w...
	(j) Employees.  Schedule 4.1(j) contains a complete list of current employees of Seller who work exclusively in the Business (the “Employees”) and sets forth the current salary and wages, bonus, compensation, and commissions payable to each Employee, ...
	(k) Employment Claims.  Except as set forth on Schedule 4.1(k), there are no pending or, to Seller’s Knowledge, threatened material claims against Seller by present or former Employees for (i) overtime pay, (ii) wages or salary for any period other th...
	(l) Insurance Policies.  Seller has maintained and will maintain through Closing insurance policies with respect to the Business bearing the policy numbers, with the companies and providing the general coverage set forth on Schedule 4.1(l).  All of su...
	(m) Compliance with Laws.The operation of the Business complies in all material respects with all applicable Laws.To Seller’s Knowledge, Seller has not received any notice from any Governmental Entity alleging that Seller has committed any material vi...
	(n) Brokers or Finders.  Seller has not incurred any obligation or liability, contingent or otherwise, for brokerage or finders’ fees or agents’ commissions or other similar payment in connection with this Agreement.

	4.2. Representations and Warranties of Buyer.  Buyer hereby represents and warrants to Seller as follows, and acknowledges that Seller is entitled to rely on such representations and warranties notwithstanding any due diligence investigation:
	(a) Existence and Good Standing.  Buyer is a limited liability company duly organized, validly existing, and in good standing under the laws of the State of ________.  Buyer has the full power and authority to execute and deliver this Agreement and al...
	(b) Execution and Binding Effect.  All corporate actions and proceedings necessary to be taken by or on the part of Buyer in connection with the transactions contemplated by this Agreement have been duly and validly taken, and this Agreement has been ...
	(c) No Defaults.  The consummation of this Agreement and the transactions contemplated hereby will not constitute or result in any default, breach or violation of any agreements by which Buyer is bound which would result in a material and adverse effe...
	(d) Financing Commitment.  Buyer has provided to Seller a letter from ___________ or another lender of Buyer’s choosing (the “Lender”) setting forth the Lender’s conditional commitment to lend at least ___________________ Dollars ($____________.00) to...
	(e) Brokers and Finders.  Buyer has not incurred any obligation or liability, contingent or otherwise, for brokerage or finders’ fees or agents’ commissions or other similar payment in connection with this Agreement.


	ARTICLE V  Covenants and Agreements
	5.1. Conduct of Business Pending the Closing.  From the date hereof until the Closing Date, except as otherwise required or permitted under this Agreement or to the extent otherwise consented to by Buyer in writing or by applicable Laws, Seller shall ...
	5.2. Access.  From the date hereof until the Closing Date, Seller shall allow Buyer’s employees, agents, and representatives, during regular business hours, to make such investigation of the Purchased Assets and the operation of the Business as Buyer ...
	5.3. Public Announcements.  No party shall issue a press release or otherwise make any public statements with respect to the transactions contemplated hereby, except as may be required by Law, in connection with this Agreement (in which case the party...
	5.4. Financing.  Buyer will use its best efforts from the date of this Agreement through the Closing Date to ensure that all conditions set forth in the Commitment Letter are satisfied on or prior to the Closing Date and that the Lender will make the ...
	5.5. Reasonable Efforts.  Upon the terms and subject to the conditions herein provided, each of the parties hereto shall use commercially reasonable efforts to take, or cause to be taken, all actions, and to do, or cause to be done, all things necessa...
	5.6. Notification of Certain Matters.  Seller shall give prompt notice to Buyer, and Buyer shall give prompt notice to Seller, of (a) any notice or other communication from any Person alleging that the consent of such Person is or may be required in c...
	5.7. Employees.  At Closing, Buyer will offer employment to the Employees specified on Schedule 5.7 (the “Transferring Employees”) on terms at least as favorable, in the aggregate, as the terms of the Transferring Employees’ employment with Seller imm...
	5.8. Further Assurances.  On and after the Closing Date, the parties shall take all appropriate action and shall execute all documents, instruments or conveyances of any kind that may be reasonably necessary or advisable to carry out any of the provis...

	ARTICLE VI  Conditions To Closing
	6.1. Conditions Precedent to Obligations of Buyer.  All obligations of Buyer under this Agreement are subject to the fulfillment on or before the Closing Date of each of the following conditions, subject, however, to the right of Buyer to waive any on...
	(a) the representations and warranties of Seller contained in this Agreement and in the exhibits and schedules hereto shall be true and correct in all material respects as of the date of this Agreement and as of the Closing Date as though such represe...
	(b) Seller shall have performed and complied in all material respects with all covenants, agreements, and obligations under this Agreement, which are to be performed or complied with by Seller prior to the Closing Date;
	(c) no suit, action or other proceeding or investigation shall be threatened or pending before any court or governmental agency to restrain or prohibit, or to obtain damages or other relief in connection with this Agreement, or the consummation of the...
	(d) all filings required to be made prior to the Closing Date with, and all consents, approvals, permits and authorizations required to be obtained prior to the Closing Date from, any Governmental Entity or other Person in connection with the executio...
	(e) Seller shall have provided Buyer with a title commitment (the “Title Commitment”) from a mutually acceptable title company, and any matters noted therein to which Buyer has objected in writing to Seller within 10 days of Buyer’s receipt of the Tit...
	(f) Buyer shall have obtained financing in the amount of at least ________________________ Dollars ($__________.00) from the Lender or another source on or prior to the Closing Date on terms substantially similar to those set forth in the Commitment L...
	(g) Seller shall have made the deliveries required of it by Section 3.4(a); and
	(h) the condition (financial or otherwise), business, properties, Purchased Assets or prospects of the Business shall not be materially and adversely affected, including as a result of fire, explosion, flood, or act of God or public enemy, other than ...

	6.2. Conditions Precedent to Seller’s Obligation.  All obligations of Seller under this Agreement are subject to fulfillment on or before the Closing Date of each of the following conditions, subject, however, to the right of Seller to waive any one o...
	(a) the representations and warranties of Buyer contained in this Agreement and in the exhibits and schedules hereto shall be true and correct in all material respects as of the date of this Agreement and as of the Closing Date as though such represen...
	(b) Buyer shall have performed and complied in all material respects with all covenants, agreements, and obligations under this Agreement, which are to be performed or complied with by Buyer prior to the Closing Date;
	(c) no suit, action or other proceeding or investigation shall be threatened or pending before any court or governmental agency to restrain or prohibit, or to obtain damages or other relief in connection with this Agreement, or the consummation of the...
	(d) Buyer shall have made the deliveries required of it by Section 3.4(b).


	ARTICLE VII  Survival; Indemnification
	7.1. Survival of Representations and Warranties.  The representations, warranties, covenants, obligations and agreements of the parties contained in this Agreement shall survive (and not be affected in any respect by) the Closing for a period of six m...
	7.2. Seller’s Indemnity Obligations.  Seller shall indemnify, defend, and hold Buyer, its affiliates, and its officers, directors, employees, agents, successors and assigns harmless from and against any and all claims, actions, causes of action, order...
	7.3. Buyer’s Indemnity Obligations.  Buyer shall indemnify, defend, and hold Seller, its affiliates, and its officers, directors, employees, agents, successors, and assigns harmless from and against any and all Losses arising from or as a result of or...
	7.4. Third Party Claims. If a claim by a third party is made against an indemnified party, and if such indemnified party intends to seek indemnity with respect thereto under this 0, such indemnified party shall promptly notify the indemnifying party o...
	7.5. Limitations on Indemnity.  No indemnity claim shall be enforceable hereunder unless the indemnified party notifies the indemnifying party of the claim for indemnity prior to the first anniversary of the Closing Date.  The maximum amount of indemn...

	ARTICLE VIII  Covenant Not to Compete
	8.1. Covenant.  For a period of five years following the Closing Date, Seller shall not, directly or indirectly:
	(a) engage in any ________________ business within fifty (50) miles of _________________;
	(b) solicit, encourage, induce, or attempt to induce any employee or independent contractor of Buyer to terminate his or her employment or contractual relationship with Buyer or to become employed by Seller; or
	(c) assist any third party to do any of the foregoing.

	8.2. Injunctive and Other Relief.  Any breach of this 0 would result in irreparable injury for which money damages would be difficult or impossible to ascertain.  Seller therefore agrees that Buyer shall be entitled to an injunction to restrain the vi...
	8.3. Blue Penciling.  The parties also agree that, if in any litigation that might arise over the provisions contained in this Section 8.3 a court should determine that the restrictions contained in this Section 8.3 are too broad in geographic scope o...

	ARTICLE IX  Termination
	9.1. Termination of Agreement.  This Agreement may be terminated and the transactions contemplated hereby abandoned at any time prior to the Closing:
	(a) By mutual written consent of Buyer and Seller;
	(b) By either party if the Closing shall not have occurred on or prior to _________________; provided, however, that, if the Closing shall not have occurred on or before such date due to a breach of this Agreement by Buyer or Seller, the breaching par...
	(c) By either party, if there shall be any Law that makes the consummation of the transactions contemplated hereby illegal or otherwise prohibited or if consummation of the transactions contemplated hereby would violate any nonappealable final order o...
	(d) By Seller, on the one hand, or Buyer, on the other, if the other party materially breaches any of its representations or warranties or covenants or other obligations under this Agreement, unless such breach shall be cured within ten (10) Business ...

	9.2. No Liabilities in Event of Termination.  In the event of any termination of the Agreement pursuant to Section0, written notice thereof shall forthwith be given to the other party specifying the provision hereof pursuant to which such termination ...

	ARTICLE X  Miscellaneous
	10.1. Costs and Expenses; Fees.  Except as provided in Section0, each party shall be solely responsible for and bear all of its own respective expenses incurred at any time in connection with pursuing or consummating this Agreement and the transaction...
	10.2. Assignment.  Neither this Agreement nor any of the rights or obligations hereunder may be assigned by either party without the prior written consent of the other.
	10.3. Parties in Interest.  This Agreement shall be binding upon and inure solely to the benefit of Seller and Buyer, and nothing in this Agreement, express or implied, is intended to or shall confer upon any other Person any rights, benefits or remed...
	10.4. Notices.  Any notice, request, demand, waiver, consent, approval, or other communication which is required or permitted hereunder shall be in writing and shall be deemed given only if delivered personally (including by nationally recognized over...
	10.5. Choice of Law.  This Agreement shall be construed and interpreted, and the rights of the parties shall be determined, in accordance with the substantive laws of the State of ____________ without regard to the conflict of law principles thereof o...
	10.6. Entire Agreement; Amendments and Waivers.  This Agreement and those ancillary agreements referred to herein and executed contemporaneously herewith constitute the entire agreement between the parties pertaining to the subject matter hereof and s...
	10.7. Counterparts.  This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.  Delivery of an executed counterpart of a signature pag...
	10.8. Counting.  If the due date for any action to be taken under this Agreement (including, without limitation, the delivery of notices) is not a Business Day, then such action shall be considered timely taken if performed on or prior to the next Bus...
	10.9. Service of Process.  Each party irrevocably consents to the service of process in any action or Proceeding by receipt of mailed copies thereof by national courier service or registered United States mail, postage prepaid, return receipt requeste...
	10.10. Preparation of this Agreement.  Buyer and Seller hereby acknowledge that (a) Buyer and Seller jointly and equally participated in the drafting of this Agreement and all other agreements contemplated hereby, (b) both Buyer and Seller have been a...


